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Dear Mr. Jordan:

I am writing on behalf of Communications Workers of America Working Voices and
Jeffrey Rechenbach, as Treasurer (together, “CWA WV™), to respond to the complaint
(“Complaint™) filed by Let Freedom Ring, Inc. (“LFR") in this matter on October 22. As we
demonstrate below, the Federal Election Commission should find that there is no reason to
believe that CWA WV committed a violation of the Federal Election Campaign Act (“FECA™ oz
“the Act”) as alleged in the Complaint, and the Commission therefore should taks no further
action against CWA WYV and should dismiss the Complaint against it.

CWA WV is a federal politicar comnyities that registexed with the Comahigsion on
August 27, 2010, and, ia daing so, infonned the Comanission - in the manner mcommented by

the Commission following SpeechNow.org v. Federal Election Commission, 599 F. 3d 686 (D.C.

Cir. 2010) ~ that it would undertake independent expenditures and would not make any
contributions to federal candidates or committees. CWA WV has a connected organization: the
Communications Workers of America (“CWA™), a Jabor organization within the meaning of 2
U.S.C. § 441b(b)(1).

LFR alleges that CWA WV, 24 other oxg=nizotions, “others to be identified by the
[Fetiaal Election] Commiission,” U.S. Hausw of Reprusentatives Speaker Nancy Pelosi, Rep.
Johiz Lamson aad “wmanmd Members of Cargress” have violahnl the Act, in timt each of tiee
respoadent orgamnizations made unlawful in-kind contributions in the form of coordinated
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expenditures during the 2010 general election period to “candidates and campaigns identified”
by LFR. Those sandidates and campuigas me evidently all those thik ware supporid, ax whuse
opponents were ysposad, liy avery wne of the mmdssds of independern axpenditures that ware
umimrmien end duly mpeied to the Comamssion by all nf the respandent axranizatitms, an
itamipad in LFR's Attechment 3 to the Complaint. LFR: assarts that Reps. Peloni and Lersox mnd
otivr unidontifoed teandidetes and their agents “requast{ed] or suggest[ed]” that CWA WYV and
the other organizatiomal respandents undertake public electargl oammunications on behalf of
Democratic House candidates, and that those groups then “follow{ed] the demands of Pelosi and
her henchmen™ by doing so.

These svreping and extraordinary allegations, however, are predicated on pure
speculation: connecting, on the one hand, publicly reported general comments in House
Democratic omosus meetings by Speaida Pehmi and othar Montizrs of Congyens, nd ia the nmws
media by Rap: Larsex and unidentified Deesnoratic Hoase staff, wiih, ox the ather and, CWA
WV's indepaadant axpenditiras beginning an Sepraaier 21 i the Michigaa Comprassianal
Distzist 7 (“MI-7") electian betweno incumhent Rep. Mark Schauer (D) and ahallenger Timathy
Walberg (R), as well as (as eppears to be alleged) all of the independent expendituzes by 24 other
respondents that occurred from September 7 through Qctober 19. The Complaint neither asserts
nor attaches evidence of any fact whatsoever to support an allegation of coordination with
respect o CWA Wv.!

Acgonlingly, tire Cuangluint falls ti shuxt of satisfying the Commission’s exablishied
staizdumis for the kind of showing a complainant must make in order to warrant a Commission
finding that there is reason to believe (“RTB") that a violation of the Act has occurred. For that
reason, and boaauss, in fact, no vaardination oconrred with CWA WV, we raapectfiilly requeat
that the Cemunissies find no reesan ¢o believe that CWA WYV vialated the Aet, and that is
diemiss the Complains.

L - The Complaint Alleges No Facts Sufficient to Support a Finding of
. ieve That a Viola Occu

: 1. The Complaint alleges no facts and presents no evidence suggestive of coordination
between CWA WV (imcluliing, far snrpases of this responme, its agirxs, includimg CWA) and
any candidate, pakitieal party ar their agents with nespret t0 CWA WV’s independent
expenditures in the MI-7 race. The only fact presented by the Complaint conceming CWA WV
is that, as appears only on the ninth (unnumbered) page of LFR's Attachment 3, CWA WV made
these independent expenditures. Absent from the Complaint is any spacific allegation, ar any
evidence of any kind indicating, that CWA WV ever communicated in any rannner at any time
with Reps. Schauer, Pelosi or Larson or any other candidate, political party or their agents about
CWA WV’s independent expenditures or, for that matter, about anything else.

' Notably, the biumderbuss complaint trears all rexpondests in precisely the same manner, offeriag na fts as to any
of them except for the existence of their reported independent expenditures.
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Instead, the Complaint cites a September 17 Roll Call asticle (Attachment 1) and a
September 22 Politico article (Amichment 2) that, varieusly, report on cormeents asverrudly
made fazing tlosed House Demonratic exumms meetings abdut oxndidate: feustraiiom witit the
insdequate level of sini-pesty independeut advextitimg im sunpert of their annpsigns, attiiban
caxunmnts in thase meetings ta Speaicat Pelani that, in gaimphrase, “she was trying to get liteeral
allied groups 1o give House Demacrats zome air sover,” quote Rep. Larsan as saying “’we hope
and trust that people who are inclined to support us get ont there and do the job that’s going so
need to be done,'” and report that he “said that they ask groups on a ‘regular basis’ to get
involved in the effort to support Democrats this election.” LFR’s central contention is that
“[aJround the sarze time as these press reports emerged, spending by outside organizations on
behalf of Democratic cundidares for Congress iscreasod, makinsg it perfectly clear that several
organizaticas yiided ® thy domuads of Demueeatic lwxives mrd aiitfens.” Cormplain at &,

This is wholly imaufficient as 2 smattes of law to provide RTR thet a soordinatet! in-kind
contribution by CWA WV to Rep. Schauer occurred. To the contrary, a complaint must “contain
a clear and cancise recitatinn of the facts which describe a violation of a statute or regulation
over which the Commission has jurisdiction.” 11 C.F.R § 111.4(d)(3). Consistent with this
requirement, under the Commission’s 2007 policy an RTB finding cannot be justified “when the
compiaint, amy respoznse filed by the respondent, and any publicly available information, when
taken togethes, fail to give rise t a reasonable inference that a violation has occurred....”
“Swtement of Policy Repurding Comnmission Actiom im Mfatters at the Initial Stave ia the
Enfescemsnt Prooess,” 72 Fed. Reg. 12545, 12346 (Murch 16, 2007). To meet this tadord, &
cmpininat “mmst provisa spacifie ficts,” uamfinet by wae oamonde, th danonuivate the
alleged violation. MUR 6056 (Pretect Camorado Jobs, Inc.), Statemeuit of Runsons of Viee
Chairman Matthew S. Petersen azt Commissioners Camline C. Finnter ind Donald F. McGabr,
at 6 (2009).

. But LFR fails to provide any specific facts whatsoever ta implicate application to CWA
WYV of the “request or suggestion” “conduct™ standard of the Cornmission’s coordination rules,
sec 11 C.RF. § 109.21(d)(1).? Even if the Complaint were read to allege sufficiently that either
Speaker Pelosi or Rep. Larson requested or suggested that some group engage in public .
communications that snisfy the Commiission’s coordination “cormunt” standerd, tite Camplaint is
devoid of fasts pedionting thet amy camtact camuraf with CWA WY, Ths Complaint imesad
comsists solely of malign sperulntion abesit thy msatier, whii “de[os] riut form mn adequats Insis
to find resson ta iselieve that a vislatian of e FECA has acautred.” MiJB 4960 (Hillary
Radbam Clinton for U.S. Senate Exploratary Committee, Ime.), Statement of Reasons of

gc(;(:)xgssxoners David M. Mason, Karl J, Sandstrom, Bradley A. Smith and Scott E. Thomas, at

. 2. The Complaint does not allege that either Speaker Pelosi, Rep. Larson or any other
candidate, political party or agemt of any of Sem acted as un agent of Rep. Schauer with respect
to the MI-7 eleslten. The “candidase” as te whom the Canmission’s coordintion cenduot

? Nor does the Complaint allege facts that would implicate any of the othar conduct standards. See 11 C.FR. §
109.21(d)X2)-(5).
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standards apply is either the candidate who is identified in the communication, that candidate’s
oppenent, or an “agent” of cither. See 11 C.F.R. § 109.21(d)X1)-(3). As the Commizssien
explainad @ advnting its coordinutiem reguolations:

Neither [the “request” nor “suggestion™] prong[] of this conduct standard can be satisfied

withowt some link betweesn the request ar suggestion and the candidate ar politigal party

wha is, ar that is, clearly “identified” in the communication. Where Candidate A

requests or suggests that a third party pay for an ad expressly advocating the election of

Candidate B, and the third party publishes a communication with no reference to

Candidate A, no coordination will result between Candidate A and the third party payor.

However,...[i]f Candidats A is an “agent” for Candidae B...then the comnmunication .
wouid be coordinmad. |

2003 Coordivation E & J, 68 Fed. Reg. at 431-32.

Accardingly, absent any facts showing agency between Speaker Pelosi or Rep. Larson
(either being viewed as “Candidate A™) and Rep. Schauer (“Candidate B™), even if either
Represenutwe had requested or suggested to CWA WYV that it make independent expenditures
in the MI-7 election — which, again, is not alleged (and which, in fact, did nat occur; see below)
~ that would not satisfy the Commission’s ‘‘conduct” standard.

3. Insofer a5 tis broadly worded Cornpisint nszy be reed t0 sugpest timt the RoH Cail ant
Polition articlex shemolves comprised a “request ox stmpastion” 1o CWA WV that it undertake
independent expenditures, Commission regulatory policy is explicitly to the contrary. Only
communications to a “seleat audiante,” nat the genarat jublic, may canatitute “requests or
suggastions™:

A request or suggestion encompasses the most direct form ef coordination, given that the
candidate or political party committee communicates desires to another person who
elfectuates them....The “request or suggestion” conduct standard in paragraph (d)(1) is
intended to cover requests or suggestions made to a select audience, but not those offered
to the poblic geaerally. For example, a ruquest that is posted on a web puge that is
availaitle o tha grtoeral pubtic is & request m ths gecent] pobiio and dbes not trigyer the
couduct standend in paragraph (d)(1)....Similerly, a requsat i a public cainpeiga spesch

* or a newspgper advartisemaat is = raquest ta the genexal public and is mit cavered....

Final Rule, “Coordinated and Independent Expenditures,” 68 Fed. Reg. 421, 432 (Jsa. 3, 2003)
(#2003 Coordination E&J"). Accordingly, the content of the news articles themselves consist of
no legally relevant “conduct.”

IL CWA WV’s Indepéndent Expenditures in Fact Were Not Coordinated

Althouptl, as we have just demmwnaerated, the Camplaint shoubd te dismissed due to fts
own lmgat lnadem:any, CWA WV in fact denies that it received any “request or suggestion™
regarding its independent expenditures within the meaning of the Commission's coordination
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conduct standard, or any of the other conduct standards that the Complaint does not address. To
the contrary, if thure were an invastigution, CWA WY wimesses would testify as follows:

1. CWA and CWA WYV decided to undertake, and began to create, the MI-7
independent expendittes adverrtitcsnents duxing August 2010, a moxth befura the Roll Call and
Palitizo acticlas appeanad.

2, CWA WV's independent expenditures were effectively firewalled from CWA
personnel and others who might have contact with Reps. Schauer, Pelosi or Larson, other federal
candidates, political parties or their agents.

3. All expects of CWA WV's indupendent expenditures in the MI-7 race were
undertaken without any request or suggestion from, Jet alone any contact with or information
from, Reps. Schauer, Palosi or Larson, mny other fadnesi cardidate, any pelitical party or their
agents.

Given the legal inadequacy of the Complaint, so further specific evidentiary showing by
CWA WYV is necessary in this response. See, e.g., MUR 4850 (Deloitte & Touche, LLP),
Statement of Reasons of Chairman Darryl J.Wold and Commissioners David M. Mason and
Scott E. Thomas, at 2 (“A mere conclusory accusation without any supporting evidence does not
shift the burden: of prout va respondents. While a respondent may choose to respond to a
complaint, commlairamyrs mmst provide the Commission with a renson e ludieve vialations
occumed. The bunien ef proof does not sliift e a respomdesit mevely bacense a compizint is
filed.”) (2000) (emaphmsis in original).

IL The Complaini I More Paditical Than Legal, and the Cormmission
ShouldRasist I3 Ivitation to kaunch an Intrusive Investigation

Finally, the Complaint should be considered as what it really is: a highly charged political
document by an organizathun that declares it was “formed © counter the attacks of anti-
conservative groups uh patriotic candidass...,” httpy/www letfreedomringusa cam/about, that
was released with fanfare just ten days before the election with hyperbolic, non-lawyerly
language (“dmandu by Palasi and her becuhmen”) in asder to ahiil privese organimations that
had besn campaiguing fat Daeoaratio candidates. LFR aceompenied the filing of the compimint
with a conference call press conference featming its president and its lawyer and a puhlic
statement that surpassed even the Camplaint’s fermal demands on the Commissian by asserting

that “[tJhe FEC must mvesngm this matter for criminal wrongdoing.” See
http:/ I guss 468. Plainly, LFR could have filed the
Complamt a month before it did when the tvm news articles appeared, which was weeks after the
independent expenditures about which LFR complains began to air. But filing it at the height of

thi; homestretch of the election presumably naximized i®8 intended publicity and in terrorem
effect.

That CWA WV itaelf was erented and thes mdeneuk its imiependant axpenditdres withia
the lmat twa manths of the general electimu ir, of course, entirely unremarleshle as s nmattar of,
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general political practice. As the Commission itself empirically determined in preparing its 2006
revisions to the svordination regulitions, ‘“nearly sl Senate a1d Hous: candidite advurtisitig
takes plape within 60 énys of an electidn.... The data show that 2 minienal ameitnt of activity
occuns betwesn 60 auid 90 days ktefaxe an eleotion, and thai heyond 90 days, the ampunt of
cendidasr advertising appnsachay zero.” Finnl Rulo, “Caowmdinsted Comumunicatioss,” 71 Fed.
Reg. 33199, 33194 (June 8, 2006). That in tum reflects a political zaslity: “It is well known that
the public begins to concentrate on elections anly in the weeks immediately befare they are held.
There are short time frames in which speech can have influence.” Citizens United v. Federal
Election Commission, 130 S. Ct. 876, 895 (2010). Here, CWA WV complied with the Act in
devising and reporting its cunstitutionally protected independent pofitical speech.

We recognize, of counss, that vuen a politically motivated comsslaint by a highly partisan
organization may have substantive merit. But that is not this complaint. LFR, on the basis of
nothing, demands that the Commiseion ualensh its mvestiggtive apparstus an CWA WV aud a
scare of ather percaivad political edversaries.’ As it is, inwestigetions of allegations of
coordination: are widely and correctly perceived as a:nong the sacst infrusive and sensitive kinds
of Comumission investigations that can accur. See generally 4FL-CIO v. Federal Election
Commission, 333 F. 3d 168, 175-78 (D.C. Cir. 2003). The Commission should reject LFR's
demand that it etnbark down that road here.

Condlusion

Presenting no specific facts credibly alleging a violation of the Act, the Complaint does
not provide the Commission with any, let alone suffieient, evidence to warrant an RTB finding
and ensuing investigation into the activities of CWA WV, and, in any event, its speculative
assertions are false as a matter of fact. Accordingly, we respectfully requess that the

. Comimission find no reason to believe that CWA WV, or Jeffrey Rechenbach, as Treasurer,
. violated the Act, and that the Commission dismiss the Complaint.

Yours truly,

Lo 62

Laurence E. Gold

Counse] to Communications of America Working
Voices and Jeffrey Rechenbach, as Treasurer

? LFR's zeal 10 do 50 is underscored by its incorrect public assertion as to how FECA operates here: "'[The
mpmdenb]ha_veabmd_nofprooﬁodenmmﬂlmheincﬁmwuukenindepondmtly.'saidColinHlnna.
Let Preedom Ring's pregldent. “That is quite a heavy burden.™ See
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